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RESUMO

Este trabalho parte de uma experiéncia vivida como Juiz de Direito nos
Tribunais portugueses, no essencial, na jurisdi¢do especializada de Familia e Menores
desde 2005, e em concreto na area das responsabilidades parentais, onde se assiste a um
clima de permanente de disputa em torno e pelos filhos, que os reconduz a condigdo de
objeto do processo, € que expressa bem o fim da sua familia, tudo com importantes
consequéncias negativas no seu desenvolvimento e saide. Com um conjunto de
paradigmas sobre a matéria substantiva e processual, os casos, € em especial a partir das
declaragdes das criancas, na procura de respostas para esta realidade, nasceram
paradoxos, que determinaram o afastamento de um conjunto de principios, tais como o
da ‘preferéncia maternal para criancas de tenra idade’ e a ‘pessoa de referéncia’, afinal
esteredtipos, que visam escolher um dos pais (normalmente a mae) em detrimento do
outro, e ndo na constru¢@o de solugdes de partilha de responsabilidades.

Na constru¢do de um novo paradigma, o processo, consensual, oral,
simplificado, e com intervencdo das criangas, foi assumido como caminho para a (re)
constru¢do da familia das criancas, como espaco de crescimento pessoal e de
ajustamento, colocando os pais em igualdade, sem esteredtipos, elevando a crianga a
condi¢do de pessoa com direito a ter pai € mae na sua vida, e com o objetivo de
ultrapassar os conflitos e abandonos parentais.

Nesse caminho, a guarda compartilhada assume-se como essencial, partindo-se
de uma posic¢do pessoal como Juiz de rejeicdo da figura, para a sua consagragdo como o
melhor dos regimes, mesmo quando existem conflitos ou abandonos, onde ¢ usado
como um dos meios para os ultrapassar, solugdo construida através dos casos concretos
tramitados, e depois aprofundada pelos conhecimentos interdisciplinares.

Sera por forca da construgcdo desses ambientes empaticos € com vinculagdo
segura a ambos os pais que a crianga mantera a sua familia parental, numa relagdo
tripartida, e efetuard assim um desenvolvimento de acordo com o seu superior interesse.

Palavras-chave: Responsabilidades parentais. Pessoa de referéncia.
Preferéncia maternal. Conceitos indeterminados. Superior interesse da crianca.
Processo voluntario. Simplificacdo processual. Principio da oralidade. Audicdo da
crianca. Vincula¢do. Paradigma emocional. Conflito e abandono parental. Guarda
exclusiva. Guarda conjunta. Guarda Alternada. Guarda compartilhada. Familia

parental. Relacio tripartida.



ABSTRACT

This work is based on our own experience as a Judge of law in the Portuguese
Courts, essentially, in the Juvenile and Family Court since 2005, and more specifically
in the parental responsibilities area, where we can see a permanent fight around and for
the children, which takes them to be seen as a mere object in the whole process, which
also expresses very well the end of their family, with major negative consequences in
their growth and in their health. With a set of paradigms about the substantive and
procedural law, the legal processes, and specially from the children statements, in the
search for answers to this reality, emerged some paradoxes, that determined my distance
from a set of principles such as the principle of ‘the maternal preference in very small
children’ and the ‘primary caretaker’, after all just stereotypes, with the goal of
choosing one of the parents (most of the times the mother) over the other, and not with
the goal of developing solutions of shared responsibilities.

In the development of a new paradigm, the legal process, consensual, oral,
simplified and with the children intervention, was taken as the correct way to (re)build
the children's family, as a space for personal growth and adjustment, placing both
parents in equal rights, without stereotypes, seeing the child as a person who has the
right to have the father and the mother in his/her life, in order to overcome the parental
conflicts and the abandoned children.

On this journey, the joint custody takes a fundamental place, starting with our
personal position as a Judge by rejecting the joint custody to finally establish it as the
best of all regimes, even when there are conflicts and abandonments, the joint custody
is known as one of the best options to overcome these problems, this solution was built
through the cases expedited and then developed by interdisciplinary knowledge.

Only by the development of these emphatic environments and by the safe
attachment to both parents is possible to the child to maintain his/her parental family, in
a relationship triangle, which will give him/her the possibility to have the right
development based on his/her best interests.

Key words: Parental responsibilities. Primary caretaker. Maternal
preference. Indeterminate legal concepts. Best interests of the child. Voluntary
process. Procedural simplification. Orality principle. Child's hearing. Safe
attachment. Emotional paradigm. Conflict and Abandoned children. Sole care
custody. Joint custody. Alternate custody. Shared custody. Parental family.

Relationship triangle.
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